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Cetacea are warm-blooded intelligent mammals that live
their entire lives in the sea. They live long, mature late,
reproduce slowly, invest heavily in the upbringing and
development of each offspring and engage in complex
social environments. These animals have evolved over 50
million years to live in harmony with their ecosystems.*

While they are occasionally prey to other animals, their
ecological role has been high in the food chain and
therefore their biology and reproduction have not evolved
for fast replenishment. As high order predators cetacea are
often indicators of ecosystem health.

For decades researchers have pursued “the mind in the
water” seeking to understand cetacean communication
and the complex organisation of cetacean societies.
Cetacean ‘culture’ is gradually being recognised and has
sparked a scientific and philosophical debate about they
way in which these animals are regarded.® Evidence of
culture and individual cognitive capacity is significant
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because it indicates that knowledge can be passed from
one generation to the next by a means other than genetic
inheritance.” This has previously been considered a
unique attribute of humans. The debate opens a whole
Pandora’s Box of ethical and ecological considerations
that have only just begun to be discussed.® Foremost
among these new considerations is the need to protect
critical habitat for these evolved and complex species
especially where use of habitat is more than a reactive
resposnce and is learned. While traditional marine
protected areas in domestic jurisdictions offer a good
basis position it is necessary, for some species, to extend
this thinking to areas on the high seas.

This paper will explore the parameters of critical habitat
for these high order and often migratory species, the
flexibility of management systems that need to be
considered to adequately protect this critical habitat,
including the use of cetacean protected areas and the legal
extension of domestic marine protected areas into high
seas international jurisdictions under the framework of the
Convention for the Conservation of Migratory Wild
Animals.

Like many of the world’s environmental problems, the
forces working against cetacean survival originate
primarily from human activities.® In many areas of the
world, policy still reflects a belief that the oceans are a
‘limitless resources’ for unrestrained harvest and a
‘bottomless sink’ for unrestrained pollution.
Understanding of marine ecology still lags decades behind
similar understanding of terrestrial ecosystems.” Although,
environmental impacts have converged to such an extent
that in some areas of the world fundamental ecosystem
shifts are probably imminent.

The current known anthropogenic impacts and stressors to
cetacea include fisheries interaction and prey competition,
habitat degradation and loss, noise and chemical
pollution, ozone depletion, climate change and ship
strikes. These impacts have been recognised by the
Scientific Committees of the International Whaling
Commission (IWC), the Cetacean Specialist Group within

4 Whitehead H, Cultural Selection and Genetic Diversity in Matrilineal
Whales in SCIENCE, 282 (7 November 1998); Rendell L & Whitehead H,
Culture in whales and dolphins in BEHAVIOURAL AND BRAIN SCIENCES,
24,2 (2001) 309-382; Norris S, Creatures of Culture? Making the Case
for Cultural Systems in Whales and Dolphins in BIOSCIENCE, 52, 1
(2002); Bower B, Culture of the sea in SCIENCE NEWS, 158, 18 (2000)
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® For documentary analysis of these threats see Simmonds M and
Hutchinson J, THE CONSERVATION OF WHALES AND DOLPHINS: SCIENCE
AND PRACTICE (John Wiley & Sons Ltd, New York, 1996)

"Agardy T, MARINE PROTECTED AREAS AND OCEAN CONSERVATION
(Academic Press, San Diego, 1997)
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the International Union for the Conservation of Nature
(IUCN) Species Survival Commission and the Scientific
Council of the Convention for the Conservation of
Migratory Wild Animals (CMS).?

When looking to put in place protective mechanisms for
specific species, populations or groupings of species
safeguarding habitat that is critical to their survival is
important. ° It is likely more critical with evolved and
complex species that may have strong identification with
areas and conditions. Reeves and Leatherwood™ have
urged greater attention be paid to cetacean protected areas
and have stated the importance of protecting critical
habitat and restricting human activity within these areas.
They have also called for these protected areas to be
‘embedded in broader based initiatives’.

In order to address this call for broader based initiatives,
the scale and scope required to protect cetacea over large
areas indicates the need for critical habitat protection
within a system of ecosystem based management that is
underpinned by cetacean protected areas. Developing
such systems to protect critical habitat has precedent in
many domestic jurisdictions of the world.

Protecting Cetacean Critical Habitat

Cetacean critical habitat refers to those parts of a cetacean's
range, either a whole species or a particular population of
that species, that are essential for day-to-day survival, as
well as for establishing and maintaining a healthy
population growth rate. Areas that are regularly used for
feeding (including hunting), breeding (all aspects of
courtship), and raising calves, as well as, sometimes, areas
used for migrating, socialization and for communication,
are all essential critical habitat, especially if these are
always or regularly used.

Unlike land-based critical habitat, however, marine critical
habitat boundaries may be less fixed, especially in terms of
hunting and feeding areas that are dependent on upwellings
and other ever-changing oceanographic conditions. Some
species of cetaceans, for example, are known to feed in and
around upwellings which vary depending on local and
large-scale oceanographic conditions to some extent during
a season and from year to year.

Research over the next few decades will be focused on
defining, locating, and understanding the parameters for
cetacean critical habitat. Some of these are conventional
geographical aspects and others are the more “fluid’
oceanographic parameters such as temperature, salinity, and
current. Therefore, critical habitat can be defined as the

8 CMS Scientific Council, Report of the 7" Conference of the Parties to
CMS (2002)

® Agardy T, MARINE PROTECTED AREAS AND OCEAN GOVERNANCE
(Academic Press London, 1997)

10 Reeves R and Leatherwood S, DOLPHINS, PORPOISES AND WHALES:
1994-1998 ACTION PLAN FOR THE CONSERVATION OF CETACEANS
(IUCN/SSC Cetacean Specialist Group, International Union for the
Conservation of Nature and Natural Resources, Gland, 1994)
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fixed and seasonally changing boundaries of the “places’
cetaceans habitually use, and also the non-geographically-
based ‘conditions’ that might more precisely define some
critical habitat.

What we need to do now is, adopting the precautionary
approach, conserve sufficiently large marine areas which
include cetacean hot spots as well as the areas that we
believe may have such conditions so that we can ensure that
the options for future conservation are left open.

Cetacean Protected Areas

In recent years, great attention has been paid to the
importance of networks of marine protected areas which
can act together to accomplish wider conservation goals,
as well as to protect animals that may range over a variety
of well-spaced habitats.

Many cetacea depend on food webs whose critical habitats
may be widely separated over ocean basins. Networks of
marine protected areas can accommodate the needs of these
ocean species that travel during their life histories, such as
cetacea that migrate or travel in search of food and mates.

The application of ecosystem-based principles can best be
managed through biosphere-reserve-type protected areas.
These are zoned areas which include:

core areas of strict protection that correspond to
critical habitat (IUCN Category | and 1)

transition areas with marine tourism and other light
use, as well as outer areas where sustainable use of
resources is allowed (IUCN Category 111 to VI)

When designed with a cetacean focus, these protected
areas can function together to achieve comprehensive
ecosystem protection as well as safeguarding both
cetacean and human needs.

Understanding that cetacean critical habitat can sometimes
be less fixed and possibly fluid means that more flexible
definitions of protected areas for cetaceans are needed in
some cases. Larger overall biosphere reserve-type areas can
include a number of flexible yet still highly protected core
areas corresponding to cetacean critical habitat with
boundaries that may be adjusted as needed from year to
year or even within seasons. Such adjustments should be
adaptive, constantly reviewed and sensitive to signals from
the wider environment. Such adjustment should also be
advised by sound ecosystem based management.

Protection needs to take into account the maintenance of
ecosystem function over the long term, which likely
means a restriction of users that have access to these
areas. In many areas critical habitat will need to be
considered as a network of areas, with well managed
buffer zones, rather than a single reserve.*

™ Roberts C and Hawkins J, Fully Protected Marine Reserves: A Guide,
WWF Endangered Seas Campaign (World Wide Fund for Nature,
Washington, 2000)
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Ecosystem-based Management

Ecosystem-based management (EBM) is a regime to
manage human activities and their impacts within
ecosystems in order to protect ecosystem integrity. To
maintain a healthy marine ecosystem, conservation
management needs to uncover and take into consideration
all the key links within the ecosystem. Fisheries, chemical
and noise pollution, vessel traffic, climate change,
agriculture and industrial activities that produce runoff,
offshore oil, gas and other mineral industries, among other
things, must be managed to minimise adverse impacts and
to maintain a healthy functioning ecosystem.

EBM requires an ongoing research commitment to unravel
and model the complex linkages in marine ecosystems.
And, where knowledge is lacking, the precautionary
principle should be invoked to protect the ecosystems
which nourish all life and life processes in the sea. The
creation of effective cetacean protected areas, nested within
biosphere reserves, is an important way to exercise the
precautionary principle to protect ecosystems while
research is carried out.

In recent years, those in favour of marine mammal, shark
and other large predator culling, as well as whaling, have
sought to use the language and ideas of ecosystem-based
management to argue for so-called fisheries protection.
Culling of marine predators and other actions that seek to
manipulate the ecosystem are not part of ecosystem-based
management.

A great deal of thought has since been dedicated to the
more complex sub-definitions of EBM that include
sectoral, social and economic considerations. While these
are worthwhile contributions to operationalising EBM,
they are in reality more representative of ecologically
sustainable development. Furthermore they often focus on
the sectoral context within which they have been
developed and fail to recognise the values of biodiversity
to both their own sector,"? to other sectors, and most
importantly the ecosystem as a whole.

Echoing the words of John Stuart Mills that every
successful movement must experience threes stages -
ridicule, discussion and adoption®? - the concept of
conserving nature for its own sake is resisted by some
sectors and the issue of ecosystem protection has
frequently been discredited as operating against economic
sustainability.™

12 |_eadbitter D, Ward T and Ridge K, MAINTAINING BIODIVERSITY IN
SUSTAINABLE MARINE FISHERIES — A REVIEW AND SCOPING OF FUTURE
DIRECTIONS (Department of Environment and Heritage, Canberra, 1999)
¥ Mills J, ‘On Liberty’, 1859 reproduced in CLASSICS OF WESTERN
THOUGHT (Hirschfedl C ed, Harcourt, Brace & World Ltd, New York,
1964)

4 Daly H and Cobb J, FOR THE COMMON GOOD: REDIRECTING ECONOMY
TOWARDS, COMMUNITY, THE ENVIRONMENT AND A SUSTAINABLE
FUTURE (Beacon Press, Boston, 1994); Hawken P, THE ECOLOGY OF
CoMMERCE (Weidenfeld and Nicolson, London 1993); When the
indirect values of the world ecosystems such as natural capital stocks and
critical functioning ecosystems are calculated, the numbers are startling.
Costanza et al (1997) have calculated that ecosystems provide at least
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Intrinsically EBM recognises the full economic and
ecological value of ecosystems and understands that land
or sea are not simply inert, but in a natural state provide
an array of functions and services to the ecosystem as a
whole and increasingly the value of this service or
function is being legitimised through moral and legal
consideration.’

A fundamental tenant of EBM where it relates to species
and community protection is the declaration of protected
areas over critical habitat, as reinforced by Article 8 of the
Convention on Biological Diversity (CBD), which calls
for States to ‘establish marine protected areas for the
conservation and sustainable use of threatened species,
habitats, living marine resources and ecological
processes’.*® The UN Food and Agricultural Organisation
(FAO), in acknowledging the importance of marine
protected areas, recently stated:

‘Marine reserves represent an important tool to be
used in conjunction with other appropriate
management measures, not just for protecting many
ecosystems and leaving proportions of them intact,
but also for providing a baseline state for monitoring.
To be effective, reserves have to cover a relatively
large proportion of the ecosystem at the regional
level.”*

CMS, EBM and Protected Areas

Despite the growing knowledge of the threats to cetacea,
their protection has been featured in less than 3% of
protected areas worldwide.® This may be in part due to
the often high seas or multi-jurisdictional nature of the
threats and the species themselves. To overcome this it is
necessary for a cooperative regime to be developed that
can encompass the consideration, coordination and
designation of protected areas beyond the traditional State
based declaration. The Convention for the Conservation

US$33 trillion worth of services annually which are currently identified
only outside the market system (externalised). The comparison between
marine and terrestrial ecosystem value is calculated US$20,949 :
US$12,319 trillion respectively, with ocean service including food
production, nutrient cycling, and regulation of atmospheric chemical
composition and nutritional regulations of populations. Many of the
other services such as climate regulation, hydrological flow regulation,
waste treatment, raw materials, and genetic resources have yet to be
calculated, and so the already high value will undoubtedly increase
markedly when this is included. See Costanza R, d’Arge R, de Groot R,
Farber S, Grasso M, Hannon B, Limburg K, Naeem S, O’Neill R,
Paruelo J, Raskin R, Sutton P and van der Belt M, The value of the
world’s ecosystem services and natural capital in NATURE (387, 1997);
When proper account is taken of the values of natural areas and products,
true sustainable management of these areas also makes economic sense
see Costanza R and Daly H, Natural Capital and Sustainable
Development in CONSERVATION BIOLOGY (6, 1, 1992)

!5 Cortner H and Moote M, THE POLITICS OF ECOSYSTEM BASED
MANAGEMENT (Island Press, Washington, 1999)

18 Convention on Biological Diversity, Article 8 (a), (b) and ()

" FAO, THE STATE OF THE WORLD FISHERIES AND AQUACULTURE:
2000 (Rome, 2000) at
http://www.fao.org/docrep/003/x8002e/x8002e00.htm

8 Hoyt E, in prep (Earthscan, London, 2003).
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of Migratory Wild Animals (CMS) may be the most
appropriate fora to progress this work.

CMS has an inherant threat mitigation trend running
through its work and CMS Agreements specifically
address multiple issues with on-the-ground programs and
scientific investigation. In addition, CMS concentrates
effort on the establishment of cross juisidicational
multilateral Agreements through which conservation work
proceeds, increasing CMS’s adaptability to regional
circumstances. As evidence of CMS’s inherent ability to
address multilateral goegrpahic needs, six legally binding
regional and global Agreements have been concluded
under the CMS umbrella so far. A further seven CMS
MoUs have also been developed. By way of example the
CMS Agreement on the Conservation of Cetaceans of the
Black Sea, Mediterranean and Contiguous Atlantic Areas
(ACCOBAMS)* was drafted in response to the serious
environmental threats faced by cetaceans in the region.

“Recognising that cetaceans are an integral part of
the marine environment, which must be conserved for
the benefit of present and future generations” the
parties pledged themselves to ““achieve and maintain
a favourable conservation status for cetaceans.””

While the current focus of CMS has not been on EBM, its
recent harmonisation with Convention for Biological
Diversity (CBD) will ensure the development of programs
and directions that meet EBM goal in the foreseeable
future. During the 5™ CBD Conference of the Parties, the
two conventions commenced negotiation of a proposal on
how migratory species could be integrated into the work
program of the CBD, and the role the CMS could play.

‘... in the implementation of the Convention on
Biological Diversity with regard to, inter alia, the
ecosystem approach, the Global Taxonomy Initiative,
indicators, assessments and monitoring, protected
areas, public education and awareness, and
sustainable use, including tourism.”%

CMS can already contribute to the CBD workplan in the
delivery of the ecosystem approach as it relates to
migratory species and the usefulness of these species as
indicators.?? CBD has recognised the potential of
integrated single species and ecosystem approaches in
dealing with complex situations.?

1% Agreement on the Conservation of Cetaceans of the Black Sea,
Mediterranean Sea and Contiguous Atlantic Area Convention on the
Conservation of Migratory Species (Bonn, 1996)

% preamble, Agreement on the Conservation of Cetaceans of the Black
Sea, Mediterranean Sea and Contiguous Atlantic Area Convention on
the Conservation of Migratory Species (Bonn, 1996)

2 Convention on Biological Diversity, 5" Conference of the Parties,
Resolution UNEP/CBD/COP/5/INF/28

22 Convention on Biological Diversity SBSTTA 6, Recommendation VI/8
MIGRATORY SPECIES AND COOPERATION WITH THE CONVENTION ON THE
CONSERVATION OF MIGRATORY SPECIES OF WILD ANIMALS (Sixth
Meeting of the Subsidiary Body on Scientific, Technical and
Technological Advice - Montreal, Canada, March 2001)

2% Convention on Biological Diversity SBSTTA 5, Recommendation
V/10 ECOSYSTEM APPROACH: FURTHER CONCEPTUAL ELABORATION
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The Legal Mandate for CMS to Extend
Protected Areas on the High Seas

To date most protected areas have been declared within
State jurisdictions, however a number of counties —
notably Australia and Germany — have sought to extend
this agenda to the high seas. As recently as July 2000 the
United Nations General Assembly noted

‘...the need to give consideration to the use of marine
protected areas (MPAS) as a tool for integrated
ocean management. They also stressed that such
MPAs, which could range from highly protected to
those supporting multiple uses, could provide for a
regime incorporating biodiversity conservation,
fisheries, mineral exploration, tourism and scientific
research in a sustainable manner. In this connection,
mention was made of the need for identifying methods
to establish and manage MPAs on the high seas. It
was also noted that such arrangements should be
fully consistent with UNCLOS....”*

Driving the agenda, international conservation
organisations have identified ‘cetacean hotspots’ as
needing protection from a range of anthropogenic threats
— specifically fisheries by-catch, shipping, whaling and
seismic testing.”® A recent study by the IUCN also
identified cetacea as candidates for high seas cetacean
protected areas to protect against threats and ‘usefully
contribute to the protection and re-establishment of these
species’. ®

A number of conventions already provide the precedent
for the designation of protected areas as part of an
international agreement within territorial waters or EEZ,
including the Convention on Natural Protection and
Wildlife Preservation in the Western Hemisphere, the
African Convention on the Conservation of Nature and
Natural Resources, and the (Berne) Convention on the
Conservation of European Wildlife and Natural Habitats.
With a specific focus on migratory birds, the Berne
Convention places a strong emphasis on the protection of
habitats and in some areas prohibits deliberate damage of
breeding or resting sites.”” CMS also seeks to protect
areas of importance to Appendix | species, with article 111
obliging countries to take appropriate measures and set up

(Fifth Meeting of the Subsidiary Body on Scientific, Technical and
Technological Advice, Montreal, Canada, January/February 2000)

2 The United Nations General Assembly, OCEANS AND THE LAW OF THE
SEA: CONSIDERATION OF ELEMENTS RELATING TO OCEANS AND SEAS,
INCLUDING IMPROVEMENT OF COORDINATION AND COOPERATION (The
United Nations General Assembly, Fifty-fifth session, part B item 28,
2000)

% Cripps S & Christiansen S, A strategic approach to protecting areas on
the high-seas’ presented at MARINE PROTECTED AREAS ON THE HIGH
SEAS — SCIENTIFIC REQUIREMENTS AND LEGAL ASPECTS (Vilm,
Germany, 2001)

% Baker C, Bett B, Billet D and Rogers A, 2001, ‘An environmental
perspective’ in THE STATUS OF NATURAL RESOURCES ON THE HIGH
SEAS (WWF/IUCN/WCPA eds, WWF/IUCN, Gland, 2001)

27 Lyster S, INTERNATIONAL WILDLIFE LAW,: AN ANALYSIS OF
INTERNATIONAL TREATIES CONCERNED WITH THE CONSERVATION OF
WILDLIFE (Cambridge University Press, Cambridge, 1993)

© Margi Prideaux, WDCS, 2003 Page



protected areas for listed species.?®

Clearly none of these instruments specifically allude to
high seas and given the existence of political debate
surrounding the declaration of protected areas outside of
territorial waters or EEZs it important to note that a
number of cooperative systems already exist that link
protected areas together across wide geographical areas —
examples such as the Circumpolar Protected Area
Network Plan encompassing national marine protected
areas within eight Arctic countries, and the 1990 Protocol
for Specially Protected Areas and Wildlife in the Wider
Caribbean Region.?

It can be argued that UNCLOS has already established a
mandate for high seas protected areas through Article 194
requiring measures to protect ‘rare and fragile ecosystems
as well as the habitat of depleted, threatened or
endangered species and other forms of marine life
which is further reinforced by the Article 197 requirement
for cooperation on a global basis,** and Agenda 21’s
recommendation that States should seek to designate
critical habitat as protected areas (Agenda 21 Chapter 17).

230

A precedent for high seas cetacean protected areas exists
in the Ligurian Sanctuary for marine mammals. The
sanctuary covers 99,000 square kilometres within the
Mediterranean and therefore operates as a form of
internationally declared protected area that addresses a
range of threats to cetacea in this region.* The Ligurian
Sanctuary extends its provisions to adoption of measures
to protect marine mammals and their habitat from
negative impacts, prohibition of deliberate taking or
disturbance and an undertaking to comply with driftnet
regulations,® and forms parts of an ecosystem orientated
regional regime.

As none of the parties to the Ligurian Sanctuary have

28 Convention on the Conservation of Migratory Species of Wild
Animals, Article I11 (4) Parties that are Range States of a migratory
species listed in Appendix | shall endeavour:
a) to conserve and, where feasible and appropriate, restore those
habitats of the species which are of importance in removing g the
species from danger of extinction;
b) to prevent, remove, compensate for or minimise, as appropriate,
the adverse effects of activities or obstacles that seriously impede
or prevent the migration of the species; and
c) to the extent feasible and appropriate, to prevent, reduce or
control factors that are endangering or are likely to further
endanger the species, including strictly controlling the introduction
of, or controlling or eliminating, already introduced exotic species.
% deFontaubert C, Downes D and Agardy T, BIODIVERSITY IN THE SEAS:
IMPLEMENTING THE CONVENTION ON BIOLOGICAL DIVERSITY IN
MARINE AND COASTAL HABITATS (IUCN Environmental Policy and Law
Paper no 32, IUCN, Gland, 1996)
* UNCLOS Article 195 (5)
L UNCLOS Article 197
%2 The Ligurian Sanctuary differs significantly from the Sanctuaries
declared under the IWC (Southern Ocean and Indian Ocean) which only
seek to protected listed whales from commercial whaling and do not
address he management of any other threats of issues.
® This lack of absolute ban on the use of driftnets is heavily criticised by
many commentators and has been seen as a step backwards from the
1993 prohibitions on driftnets. Clearly this demonstrates the elasticity
apparent in the development of international wildlife law.
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claimed an Exclusive Economic Zone within the
Mediterranean waters, this Sanctuary could be considered
as a declaration over high seas and operating under
UNCLOS Atrticle 120. However the Agreement text sets
up a degree of ambiguity about enforcement over the high
seas areas and in the best case it seems the Parties have
limited themselves to exercising rights that would be
included in the broad concepts of the Exclusive Economic
Zone.*

Increasing the mandate of the Ligurian Sanctuary, the
CMS Agreement — ACCOBAMS operating in the
Mediterranean and Black Seas, also seeks a higher level
of conservation status of cetacea and their habitat. One
element of the strategy is the establishment and
management of specially protected areas for cetacea
corresponding to the areas which serve as their habitat or
provide important food resources.*

The Protocol Concerning Specially Protected Areas and
Biological Diversity in the Mediterranean (SPAMI) also
provide some insight into this issue. SPAMI is applicable
to all the marine waters of the Mediterranean, overriding
the previous Protocol Concerning Mediterranean
Specially Protected Areas which was limited to territorial
waters. Interestingly SPAMI seeks the involvement of
non-signatories to ‘cooperate in implementation of the
protocol”*® and provides that parties take measures
consistent with international law to ensure that no-one
engages in any activity contrary to the Protocol principles
and purposes.

In July 1998, 15 North-east Atlantic States and the
members of the European Community signed the Sintara
Statement, within the framework of the Convention for
the Protection of the Marine Environment of the North
East Atlantic (OSPAR) which states that:

‘... the [OSPAR] Commission will implement the
strategy on the protection and conservation of the
ecosystems and biological diversity of the maritime
area and, in doing so, inter alia: .... identify those
marine species, habitats of ecosystems that need to be
protected, conserved or restored’ and ‘... promote the
establishment of a network of marine protected areas
to ensure the sustainable use and protection and
conservation of marine biological diversity and its
ecosystems.”>’

In this case, OSPAR is clearly seeking jurisdiction over,
and clearly aims to actively manage, the high seas and in
this way is progressing international legal assumptions
about high seas protected areas and governance.

Addressing a legitimate concern about the declaration of

* Scovazzi T, Current Legal Developments: Mediterranean — the
Mediterranean Marine Mammal Sanctuary in INTERNATIONAL JOURNAL
OF MARINE AND COSTAL LAw (16, 1, 2001)

% ACCOBAMS Annex 2 art 3; Scovazzi 2001

% Scovazzi 2001,

%" OSPAR, SINTRA STATEMENT (OSPAR Commission for the Protection
of the Marine Environment of the North East Atlantic, 1998) at
http://www.ospar.org/eng/html/md/sintra.html
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high seas protected areas, the continued access rights for
non-signatories and the ability to regulate the activities of
non-signatories Article 4 of Annex V to the OSPAR
Convention deals with the question of fisheries, and
presumably the restriction of fisheries. It states that the
Commission would draw problems to the attention of
competent authority or body for that activity.

However, while parties participating in the regime may
choose voluntarily to be bound by the constraints of a
high seas cetacean protected area, non parties may not and
could in fact exercise their legal rights to freedom of the
high seas.

Article 87 of UNCLOS, Freedom of the High Seas, states
that the high seas are open to all States, whether coastal or
land-locked. It comprises freedom of navigation, of
overflight, to lay submarine cables and pipelines, to
construct artificial islands and other installations
permitted under international law, of scientific research
and of fishing, subject to the conditions laid down in
Section 2. (UNLCOS Article 87) However, Article 118
does temper the cooperation of states issue in the
conservation and management of living resources stating
that:

‘States shall cooperate with each other in the
conservation and management of living resources in
the areas of the high seas. States whose nationals
exploit identical living resources, or different living
resources in the same area, shall enter into
negotiations with a view to taking the measures
necessary for the conservation of the living resources
concerned. They shall, as appropriate, cooperate to
establish subregional or regional fisheries
organizations to this end’*®

The Article suggests that Parties to UNCLOS have an
obligation to also cooperate with any area specific regime,
rather than to antagonise it.

In this context it is important to recognise that the specific
high seas problems will require some flexibility in the
declaration and restriction of uses within core protection
(IUCN Category | and Il) areas, however, this should not
become an impediment to the appropriate protection of
critical habitat on the high seas.

In most cases, enforceability of high seas regimes moves
out of the territory of international law and into the
territory of international politics where enforcement
measures are usually political rather than legal in nature.
In the main, most treaties concerned with the management
of wildlife across jurisdictions have no legal means of
enforcing their will on non-parties to the treaty.

While it is clearly early days, precedents and guides for
high seas protection mechanisms are developing in
international law and politics. Exclusionary ‘governance’
may not be possible nor preferable but significant
‘guidance and pressure’ is now activity being pursued in

% UNCLOS Atrticle 118
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several circumstances on the high seas. This should not be
considered an impediment to the protection of cetacean
critical habitat on the high seas.

Conclusion

Cetacea are facing a wider range of threats and impact, yet
have comparatively little protected areas declared for their
conservation. Areas that are regularly used for feeding
(including hunting), breeding (all aspects of courtship), and
raising calves, as well as, sometimes, areas used for
migrating, socialization and for communication, are all
essential critical habitat that require protection for species
survival. Because of their migratory habitats and the need
to protect fixed and seasonally changing boundaries of the
‘places’ cetaceans habitually use, and also the non-
geographically-based ‘conditions’ that might more precisely
define some critical habitat, a biosphere reserve model for
protection is most appropriate for these species.

If high seas and multi-jurisdictional cetacean critical
habitats are to be protected within a biosphere reserve
model necessary to find legal framework for this level of
management. CMS and CMS regional Agreements may
be the most appropriate framework to develop this regime.
It is important to allow for the adaptation of the allowable
uses within the various zones of protected areas to cater
for high seas specific problems, such as the right of
passage; however it is still important to allow for the
appropriate protection of critical habitat in high seas
jurisdictions.

Clearly high seas cetacean protected areas are not
intended to be an extension of sovereignty, sovereign
rights or the jurisdiction of any State, but should remain
part of the global commons under the rights and
obligations of UNCLOS.* Limits in existing international
law should not be used as an impediment to progressing
this aim on the high seas and there is evidence that States
are pro-actively addressing this agenda. OSPAR and the
CMS ACCOBAMS/Ligurian Sanctuary certainly
reinforce the legitimacy and efficacy of the development
of regional regimes and a gradual development of custom
reinforcing high sea protected areas for cetacean
conservation can be seen.

% As asserted by the Australian Government Australian Federal
Department of the Environment and Heritage, THE CONSERVATION OF
MARINE BIODIVERSITY BEYOND THE LIMITS OF COASTAL SATE
JURISDICTION, NAMELY ON THE HIGH SEAS AND THE AREA:!
INTERNATIONAL MARINE PROTECTED AREAS IN THE SOUTH WEST
PAcIFIc, COMMONWEALTH GOVERNMENT OF AUSTRALIA, CANBERRA
(2001)
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